SERVICE LEVEL AGREEMENT

By and Between the Board of Regents

 of the University System of Georgia

and 

Equinox Software, Inc.
THIS AGREEMENT, made as of the 1st of JulyJuly, 2007 by and between the BOARD OF REGENTS OF THE UNIVERSITY SYSTEM OF GEORGIA, 270 Washington Street, S.W., Atlanta, GA  30334-1450, for and on behalf of the Georgia Public Library Service (hereinafter referred to as the “Board”) and Equinox Software, Inc. located at 810 Woodbrook Way, Lawrenceville, GA 30043, (hereinafter referred to as “Equinox”) shall constitute the terms and conditions under which Equinox shall provide services to Board. 

In consideration of the mutual covenants and agreements set forth herein, and other good and valuable consideration, the receipt, adequacy, and sufficiency of which are hereby acknowledged, the Board and Equinox do hereby agree as follows: 

ARTICLE I.  CONTRACT TIME

The term of this Agreement shall begin on July 1, 2007 and end on June 30, 2008.    This Agreement may be renewed for additional one year terms at the sole option of the Board.  Any such renewal shall be in the form of a written amendment to this Agreement.

ARTICLE II.  PAYMENT

The Board shall pay Equinox for services performed in accordance with the terms of Exhibit A.  Payments will be made upon submission of detailed invoices and any other documentation required by the Board.  The invoice must show Equinox’s Employer Identification number.  Determination of payment will be made upon completion of the services as set forth in Article III.  

ARTICLE III.  SCOPE OF SERVICES

Equinox will provide the services as described in Exhibit A.

ARTICLE IV.  GENERAL INFORMATION

A.
Classified/Restricted Proprietary Data.  From time to time, the Board may tell Equinox about information or items made available to Equinox, which are classified, restricted, or proprietary data. Equinox agrees that any such classified, restricted, or proprietary data will not be disclosed to other parties without express written approval from the Board.  Equinox further agrees that any such material furnished to him/her by the Board will be returned to the Board at its request or upon termination of this Agreement.
B. Copyrights.  Equinox hereby grants and assigns to the Board all right, title and interest, including copyrights, throughout the world, in and to all intellectual property developed by or on behalf of Equinox in the performance of this Agreement, and all copies of same, including, but not limited to, all patentable or copyrightable ideas, writings, drawings, inventions, designs, processes, computer software (together with any related documentation, source code, object code or other materials), photographs, data and reports (the "Intellectual Property").  Equinox represents and warrants that (i) it has sufficient agreements in place with its employees and contractors so as to be able to make this assignment of rights; (ii) the Intellectual Property does not and will not infringe on any copyright, trademark, patent, trade secret or other right of any third party; and (iii) the inception, development and reduction to practice of the Intellectual Property will not constitute or involve, the misappropriation of trade secrets or other rights of any other person or entity.  Equinox agrees to assist the Board, upon the Board's request, to register, and from time to time to enforce, all patents, copyrights and other rights and protections relating to the Intellectual Property in any and all countries.  To that end, Equinox agrees to execute and deliver all documents requested by Board in connection therewith, and irrevocably designates and appoints Board as its agent and attorney-in-fact to act for and in its behalf and stead to execute, register and file any such applications, and to do all other lawfully permitted acts to further the registration, prosecution and issuance of patents, copyrights or similar protections with the same legal force and effect as if executed by the Equinox.  Physical possession of such Intellectual Property shall be transferred to the Board at the termination of performance of services under this Agreement or at the Board's earliest request.  This Section shall survive any termination of this Agreement.  Notwithstanding the foregoing, the parties agree and acknowledge that the Board hereby designates all source code and documentation for the Evergreen™ software developed by Equinox in the performance of this Agreement (the “Software”) as open source.  Such Software shall be licensed under the GNU General Public License (GPL), version 2 or later.  Notwithstanding the foregoing, in the event that the Software includes any source code and documentation typically licensed under a different open source license (for example, Apache, Jabber, or Perl), that source code and documentation shall be licensed under the open source license appropriate to that particular source code and documentation.
C. Interest of Equinox.  Equinox covenants that it presently has no interest direct or indirect which would conflict in any manner or degree with the performance of its services hereunder.  Equinox further covenants that in the performance of the Agreement, Equinox shall not employ or contract with any person having such conflicting interests.  All parties to this Agreement certify that those provisions of the Official Code of Georgia Annotated 45-10-20 through 45-10-25, as amended, which prohibit and regulate certain transactions between certain state officials, employees, and the State of Georgia, have not been violated and will not be violated in any respect.

D.
Publicity.  It is also agreed that no advertising or publicity having or containing any reference to the Board of Regents of the University System of Georgia in which the name is mentioned, shall be made use of by Equinox or anyone on Equinox’s behalf unless and until the same shall have first been submitted to and approved by an authorized representative of the Board in writing, except that Equinox may use the Board’s trademark EVERGREEN™ for purposes of identifying Equinox’s support services for EVERGREEN™ and for purposes of fulfilling its obligations under this Agreement, provided that Equinox separately executes the Board’s standard license allowing such use, a copy of which is attached as Exhibit B and incorporated herein by reference. 
E.
Assignability.  Equinox shall not assign, subcontract, transfer (whether by assignment or novation) the work, services or any interest in this Agreement without the prior written consent of the Board, through its Office of Legal Affairs.  Such consent shall not be unreasonably withheld. 
F.
Termination of Contract.  This Agreement may be unilaterally terminated by the Board upon thirty (30) days written notice to Equinox at the address shown above.  
All notices sent to the address shown above shall be binding upon Equinox unless said address is changed by Equinox in writing to the Board.  Upon receipt of notice terminating the Agreement, Equinox shall:  1) immediately discontinue all services affected (unless the notice directs otherwise) and 2) deliver to the Board all data, reports, summaries, and such other information and materials as may have been prepared for and/or accumulated by Equinox in performing this Agreement, whether completed or in progress.  If this Agreement is terminated, Equinox shall be paid for services rendered through the date of termination as determined solely by the Board. 

G.
Georgia Laws Govern.  This Agreement shall be governed by and construed and enforced in accordance with the laws of the State of Georgia.

H.
Venue.  This Agreement shall be deemed to have been made and performed in Fulton County, Georgia. For the purpose of venue, all suits or causes of action arising out of this. Agreement shall be brought in the courts of Fulton County, Georgia. 

I.
Status as Independent Contractor.  The relationship between the Board and Equinox shall be that of owner and independent contractor, and shall not constitute an employer/employee relationship.  Other than the consideration set forth herein, Equinox shall not be entitled to any employee benefits including, but not limited to, insurance, paid annual leave, sick leave, workers’ compensation, free parking or retirement benefits. 

J.
Indemnification Agreement. In addition to the liability imposed by law on Equinox or its agents, which liability is not impaired or otherwise affected hereby, Equinox hereby assumes liability for and agrees to save and hold the Board harmless and indemnify the Board for every expense, liability, or payment by reason of any damage or injury (including death) to persons or property suffered or claimed to have been suffered through any act or omission of  Equinox or any of its agents or anyone directly or indirectly employed by either of them  arising in any way from the work called for by this Agreement, any breach of the warranties or covenants made by Equinox under this Agreement or from the conditions of the premises or any part of the premises while in control of Equinox or any of its agents or anyone directly or indirectly employed by either of them.  This indemnification applies even if the Board is partially responsible for the situation giving rise to the claim, but not if the Board is solely responsible.  This obligation survives the expiration and termination of the Agreement, the dissolution of Equinox, and to the extent allowed by law, the bankruptcy of Equinox.

K.
Affirmative Action.  Equinox agrees to adhere to the principles set forth in Executive Orders 11246, 11375, 11598 (the federal equal opportunity program).  In particular, Equinox will not discriminate against any employee or applicant for employment because of race, color, religion, sex, or national origin.  Equinox will take steps to ensure that applicants are employed, and that employees are treated during employment, without regard to, their race, color, religion, sex, or national origin.  Such steps shall include, but not be limited to the following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  Equinox agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the contracting officer setting forth the provisions of this nondiscrimination clause.  Equinox will, in all solicitations or advertisements for employees placed by or on behalf of Equinox, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin.

L.
Drug-Free Workplace.  If Equinox is an individual, he or she hereby certifies that he/she will not engage in the unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled substance or marijuana during the performance of this contract.

If Equinox is an entity other than an individual, it hereby certifies that:

(1)
A drug-free workplace will be provided for Equinox’s employees during the performance of this Agreement; and

(2)
It will secure from any subcontractor hired to work in a drug -free workplace the following written certification: 



“As part of the subcontracting agreement with  Equinox Software, Inc., 

(Insert    Subcontractor’s Name)                                                   certifies to the  

Equinox that a drug-free workplace will be provided for pursuant to the Official 
Code of Georgia Section 50-24-3(B)(7).”

Equinox may be suspended, terminated, or debarred if it is determined that:


(1)
Equinox has made false certification herein above; or

(2)
Equinox has violated such certification by failure to carry out the requirements of Official Code of Georgia Section 50-24-3.
M.
Conflicts.  The terms of this Agreement shall govern over any conflicts between it and the terms set forth in Exhibit A.

N.
Sole Agreement.  This Agreement constitutes the sole agreement between the parties.  No representations oral or written not incorporated herein shall be binding upon the parties.  No amendment or modifications of this Agreement shall be enforceable unless approved in writing by the Board and Equinox. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed in three counterparts, each to be considered an original, the day and date written above.

BOARD OF REGENTS OF THE 


EQUINOX SOFTWARE, INC.
UNIVERSITY SYSTEM OF GEORGIA



By:_________________________________

By:_____________________________

     Rob Watts
Its:  __________________________
     Chief Operating Officer

     


EIN_________________________





      

Approved by:  ____________________

Lamar Veatch


State Librarian

Exhibit A

I. PAYMENT

Payments shall be made on submission of detailed and documented invoices in accordance with the terms of Article II of the Agreement.  All invoices shall be submitted monthly in arrears for the services provided under Section II below, except that Equinox may elect to bill weekly in arrears for the first two (2) months of services.
II.
SERVICES TO BE PROVIDED

1. Evergreen™ Production Support for PINES™

· Hardware System Administration

· Maintain the servers and equipment that support the Evergreen Integrated Library System (ILS) (approximately 90 servers as of the Effective Date) at the Quality Technology Services (QTS) data center.  Equinox will, as needed, apply patches and upgrade the Operating System and applications to maintain the PINES system in good working order and secure. 
· Handle data backups and disaster recovery.  Oversee nightly partial backups and weekly full backups. Equinox will follow the existing GPLS disaster recovery plan. 
· Coordinate hardware replacement and new hardware installs, as requested by the Board; hardware will be acquired, by the Board, as needed by the Board, through the state procurement process.
· Consult with the Georgia Public Library Service (GPLS) and Office of Information Technology (OIT) of the Board on load issues; advise on new hardware procurement 
· 24x7x365 on call status for critical hardware issues

· Actively monitor hardware 24x7x365
· Equinox will provide monthly written incident and update reports, with more frequent reports for critical issues, as needed.  
· Cost: $50,000 per agreement year (to be invoiced monthly in arrears in 12 equal amounts)
· Technical support 

· Tier 1 (non-technical, user-level issues initial contact) will be handled by GPLS staff . The more complex technical issues (Tier 2 & 3) will be escalated to Equinox by PINES/GPLS staff, at the sole discretion of GPLS.  
· In addition to the Tier 2 and 3 technical support for users, Equinox will provide 24x7x365 Evergreen technical support, helpdesk, and critical care services to central PINES/GPLS staff, with an initial response time of 1 hour or less.
· All support includes identifying and documenting bugs and errors in the Evergreen software.
· All support includes answering questions and providing guidance on the use of the Evergreen software, to the expert (software developer) level via the GPLS helpdesk and bugzilla. 

· Responsible for maintaining and troubleshooting the production system under the supervision of GPLS management.

· Actively monitor system health 24x7x365 with automated monitoring software (Nagios)  that polls servers and network devices. Failures/issues cause staff to be paged via blackberries. 
· Equinox will provide monthly written reports on helpdesk and support issues.

· Cost: $225,000 per year (to be invoiced monthly in arrears in 12 equal amounts)
2. Evergreen Development 
· Software Development, Library Migration, and Documentation
· Software developers will work on projects and enhance the Evergreen software based on functional requirements and priority determined by GPLS.

· On a weekly basis, Equinox will review development progress with GPLS staff, with discussion of outstanding issues as needed.
· On a monthly basis, Equinox will provide a written breakdown of development tasks completed, along with the hours that were required for each task. The report will also include any outstanding issues or questions needed to proceed. 
· Equinox staff will attend meetings as requested by GPLS staff, to include, but not limited to PINES Annual Meeting, Staff Meetings, or other development-related meetings. (Note this does not include formal training, which is handled in Section 3, Miscellaneous Services.)

· Equinox staff will assist in the migration of libraries to the PINES/Evergreen system, including work such as data translation, de-duplication, migration, and other data work as required.
· Equinox personnel will develop technical documentation for the Software sufficient in detail such that an open source programmer can understand it.  Such documentation shall be delivered to GPLS on a monthly basis.  As requested by GPLS staff, Equinox personnel will develop end-user documentation for the Software. 
· Cost: $75 per hour -- Invoiced monthly in arrears (in no event shall the total expenses under this Section 2, Evergreen Development, exceed $225,000.00 for any year of the Agreement)
3. 
Miscellaneous Services
· Training  
· Training of end-user and PINES central staff on Evergreen software, as requested by the Board 
· Cost: $600 per day or $300 per half-day, per Equinox staff member, plus travel expense reimbursement.  All travel expense reimbursement shall be in strict accordance with the Board’s travel policies and regulations.  
4. 
Communication
· GPLS and Equinox will each designate a primary contact for the communication of work issues and needs.

· Equinox Staff will communicate with PINES Staff and Member libraries via email, helpdesk tickets, and PINES software development mechanisms (wiki, bugzilla, etc) with the goal of moving most communications to be filtered through PINES production staff positions, in order to organize and prioritize work to be completed by Equinox.  

5.
Transition Period
For the initial sixty (60) days of this Agreement, GPLS shall provide Equinox with the following equipment (at no charge) to utilize as necessary in the performance of the services by Equinox under this Agreement.  At the end of the sixty (60) day period, Equinox shall return all equipment listed below to GPLS and shall be solely responsible for any equipment required by Equinox in order to perform the services under this Agreement. 
List of Equipment:

· Laptops and personal computer equipment
Monitor: CN05Y23271618431B119
Monitor: CN0CC302466336741NYS
Monitor: CN02Y31571618465AANB
Monitor: CN0J18067161845MAHHD
Monitor: CN 0CC302 46633 674 0P1S
Monitor: CN-OJ1806-71618-46N-C408
Monitor: CN-OJ1806-71618-45M-AJ7M
Monitor: 7748707180-0A
Monitor: CN-OCC302-46633-674-1NWS
Monitor: CN-04Y463-48220-44N-OOAW

Laptop: 17795971045
Laptop: C64F451
Laptop: 9863410357
Laptop: B6B9F61

Desktop: 88GKF51
Desktop: D8GKF51
Desktop: B8GKF51
Desktop: 08GKF51
Desktop: QT226Z02MDL

· Blackberry devices and pagers


Blackberry: 2022C490
Blackberry: 202361CF
Motorola Pager: 584BYA238G
III.
LOSS OF FUNDING 

Notwithstanding any other provision of this Agreement, the parties acknowledge that institutions of the State of Georgia are prohibited from pledging the credit of the State.  In the event that the source of payment for this Agreement no longer exists or is insufficient with respect to the services to be provided under this Agreement, in the sole discretion of the Board, then this Agreement shall terminate without further obligation of the BOR as of that moment. 

EXHIBIT B

TRADEMARK LICENSE AGREEMENT

This Agreement shall be effective as of the date of the last signature below (Effective Date) and shall constitute an agreement between Equinox Software, Inc., with offices at 810 Woodbrook Way, Lawrenceville, GA 30043 (the Licensee), and the Board of Regents of the University System of Georgia (BOR) for and on behalf of the Georgia Public Library System (GPLS) with offices at 270 Washington Street, Atlanta, GA 30334 (the Licensor).

BACKGROUND

Licensor owns all trademark rights in and to the trademark EVERGREEN and the EVERGREEN logo, as shown on Exhibit A of this Agreement, (collectively the Marks).  Licensee desires to use and display the Marks in connection with Licensee’s provision of support and development services for Evergreen™ software.  Licensor is willing to grant such a license on the terms and conditions specified in this Agreement.  In consideration of the mutual promises made in this Agreement, the parties agree as follows:

1.
Licensor hereby grants to Licensee a limited, non-transferable, non-exclusive, revocable license to use, copy and display the Marks throughout the United States for the sole purpose of identifying Licensee as a provider of support services for the Evergreen software and, for so long as Licensee is under contract to the Licensor to provide development services in connection with the Evergreen software (“Services Agreement”), Licensee may use the Marks as necessary to carry out Licensee’s obligations under that Services Agreement.  Licensee shall not use or reproduce the Marks for any other purpose not specified in this Agreement.  No other rights are granted except for those explicitly granted herein.  

2.
Licensee shall comply with the trademark usage guidelines provided by BOR, which may be altered from time to time, with respect to the style, color, appearance and manner of use of the Marks.  The Marks and trademark usage guidelines may be accessed through the following web link:  www.georgialibraries.org.  Licensee is hereby granted permission to download the Marks from this address for use as set forth herein.  Further, Licensee represents, warrants and agrees that it shall not in any way suggest or imply through use of the Marks that Licensee’s products or services are affiliated with, endorsed or sponsored by or created in association with Licensor.  Licensee agrees to include disclaimers to such effect in its advertising and marketing materials and on its web site, if requested in writing by Licensor.  

3.
Licensee agrees not to use any other trademark or service mark in combination with the Marks without the prior written approval of Licensor.  Licensor reserves the right to request additional timely representative samples showing Licensee’s use of the Marks for purposes of verification of usage of the Marks in accordance with the terms of this Agreement.

4.
Licensee has paid and/or shall pay any and all costs which it has incurred or shall incur as a result of its usage or downloading of the Marks, and shall not hold Licensor responsible for any portion thereof.

5.
Licensee shall indemnify, defend and hold Licensor and its respective members, officers, agents and employees harmless from and against any and all losses, costs, claims, damages (including court costs and attorney’s fees and allocable fees of in-house counsel), liability, demands or expenses, which may arise out of or derive in any way from Licensee’s use of the Marks and/or breach of this Agreement.

6.
Licensee acknowledges that BOR is the exclusive owner of the Marks.  Licensee may not take or encourage any action that will in any way impair the rights of BOR in and to the Marks or the goodwill inherent in such Marks.  Licensee may not acquire or claim any title to the Marks adverse to BOR by virtue of the license granted herein, or through use of the Marks by Licensee.
7.
Licensee agrees to notify Licensor of any unauthorized use of the Marks by others promptly as it comes to Licensee’s attention.  Licensor shall have the sole right and discretion to bring dilution, infringement, unfair competition or other proceedings involving the Marks.

8.
This Agreement and the rights granted herein shall be effective on the Effective Date and shall continue for a period of twelve (12) months, unless earlier terminated.  At the end of the initial term and any successor terms, this Agreement shall automatically renew for additional periods of twelve (12) months each, unless one party provides written notice to the other party prior to the expiration of the then-current term of such party’s intent to terminate the Agreement at the end of the current term.  Notwithstanding the foregoing, Licensor reserves the right to terminate this Agreement (i) at any time upon thirty (30) days written notice to Licensee and (ii) immediately by giving written notice to Licensee in the case of a breach Licensee’s obligations hereunder.

9.
Upon termination of this Agreement, Licensee agrees to discontinue immediately all use of the Marks.  Licensee further agrees that upon termination of this Agreement, all rights in the Marks and the goodwill connected therewith shall remain the property of Licensor.

10.
Nothing contained herein shall create or suggest any affiliation, association, partnership, agency or joint venture between the parties.  Neither party hereto shall represent itself as the associate, partner, agent or joint venturer of the other in any way whatsoever.  It is expressly understood and agreed that neither party shall have any authority whatsoever to make any representations or commitments to any third party on behalf of the other party.

11.
A waiver by either party of any of the terms and conditions of this Agreement in any instance shall not be deemed or construed to be a waiver of such term or condition for the future, or of any subsequent breach thereof.  All remedies, rights, undertakings, obligations and agreements contained in this Agreement shall be cumulative and none of them shall be in limitation of any other remedy, right, undertaking, obligation or agreement of either party.

12.
This Agreement and all matters or issues collateral thereto shall be governed by the laws of the State of Georgia.

13.
This Agreement constitutes the entire agreement between the parties with respect to the subject matter; all prior agreements, representations, statements, negotiations and undertakings, are superseded hereby.

14.
Licensee’s use of the Marks in accordance with this Agreement is expressly conditioned on Licensee’s execution and delivery of this Agreement and continued compliance with the terms of this Agreement.

15.
This Agreement may not be assigned by Licensee.

16.
All notices under this Agreement shall be deemed duly given, upon delivery, if delivered by hand, or three days after posting, if sent by Registered or Certified Mail, to a party hereto at the address set forth above or to such other address as a party may designate by notice pursuant hereto.

17.
If any provision of this Agreement is found to be unenforceable or contrary to any applicable law, the other provisions of this Agreement shall not be affected, but shall continue in full force and effect.

IN WITNESS WHEREOF, the parties hereto have executed and signed this Agreement: 

BOARD OF REGENTS OF THE UNIVERSITY 

EQUINOX SOFTWARE, INC.
SYSTEM OF GEORGIA

By:______________________________________

By:  ________________________

Name: ___________________________________

Name: ______________________

Title:_____________________________________

Title: _______________________

Date:_____________________________________

Date: _______________________

EXHIBIT A



